CURRENT TAXATION 


EDITOR: 
J. A. L. GUNN 


Volume 2 JANUARY, 1950 


AMBIGUITIES 


**Finally, although I do not myself think that there is a real 
ambiguity in the use of the word ‘wife’ throughoug these sections, if 
there is such an ambiguity it must be resolved in favour of the 
subject, according to principles which have been laid down many 
times’’, per Lord Morton of Henryton in Lord Vestey’s Executors 
v. IR. Comrs., [1949] 1 All E.R. at p. 1134. 


LUMP SUM RECEIVED ON TERMINATION OF OFFICE 
AS BRANCH MANAGER 


Employment Continued in Different Capacity 


In the course of the war the board of a certain bank, of which 
the taxpayer was an officer, authorized the making of ‘‘ compassionate 
payments,’’ amounting to a considerable sum, to officers of the bank 
‘‘who have lost the management of branches closed because of 
rationalization and manpower requirements.’’ Included in the pay- 
ments so authorized was the sum of £100 which was paid to the 
taxpayer during the year ended 30 June, 1943. Upon the closing of 
the branch of which he had been manager he was transferred to 
another branch and given the position of security officer without 
diminution of salary but with the loss of certain advantages which 
he had had as a manager, such as living rent free on bank premises. 
Held, that the sum of £100 which was paid to the taxpayer was 
compensation paid in a lump sum in consequence of the termination 
of an office within the meaning of s. 26 (d) and that therefore, by 
virtue of that provision, only five percentum of that sum was re- 
quired to be included in the taxpayer’s assessable income (C.T.B.R. 
(No. 1) Ref. No. 63/1947). 


Mr. G. J. O’Sullivan, with whom Messrs. Gibson and Leslie agreed, 
said: ‘‘On this evidence it is, I think, clear that the sum in question 
was a gratuity paid by the bank to its officer, the taxpayer, as a 
solatium to make up for the loss of his office as bank manager, and, 
as such, comes fairly within the purpose and meaning of the pro- 
visions of s. 26 (d) quoted above. In a word, I think it was a 
gratuity paid in consequence of the termination of his office of branch 
manager in the service of the bank. The words ‘office or employment’ 
as they occur in the section are used in their ordinary sense. They 
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are used disjunctively or alternatively. The word ‘office’ in the 
context as applied to the circumstances before us means, in my 
opinion, the particular post or position held by the taxpayer in the 
bank’s service, namely, the post or position of bank manager. The 
word ‘employment’ is, I think, used in a much wider sense—a sense 
wide enough to include a particular office in a general employment. 
In that sense it will not fit the circumstances of this case and must, 
therefore, be discarded; for the taxpayer did not lose his employ- 
ment, he continued to be employed by the bank. But he did lose the 
office he held in that employment. The juxtaposition of the two 
words ‘office’ and ‘employment’-is significant. In my view, a man 
may lose the one and retain the other and still be entitled to the relief 
the section provides.’’ 















DEDUCTION OF LOSSES INCURRED BY 
PRIVATE COMPANIES 


Special limitation imposed by s. 80 (5) 


Section 80 (5) provides that in the case of a private company, as 
defined by s. 103, no loss incurred in any year prior to the year of 
income shall be an allowable deduction unless the company establishes 
to the Commissioner’s satisfaction that, on the last day of the year of 
income, shares of the company carrying not less than 25 per cent. of 
the voting power were beneficially held by persons who held shares 
carrying not less than 25 per cent. of the voting power on the last day 
of the year in which the loss incurred. 















Meaning of “beneficially held” 








Section 80 (5) provides that the state of the voting power on the 
last day of the year of income must be established to the satisfaction 
of the Commissioner. In Avon Downs Pty. Ltd., v. F.C. of T. (1949), 
4 A.I.T.R. (in course of publication), the taxpayer company’s paid-up 
capital was £3,907 consisting of 3,907 shares of £1 each. In the rele- 
vant years preceding the year of income ended 30 June, 1944 (during 
which losses were sustained), and up to 14 June, 1944, G. A. Vivers 
was the owner of 1,001 shares and J. L. Vivers of 2,900. The remain- 
ing six shares were held among three other persons. On 14 June, 
1944, the Vivers’ group sold for cash and executed transfers of 2,907 
shares to five individuals, three named McCauley and two named 
O’Neill. G. A. Vivers sold 743 shares, leaving him with 258, and 
J. L. Vivers sold 2,158, leaving him with 742. On the same day, 
G. A. Vivers sold and executed transfers of his remaining 258 shares 
to J. L. Vivers. The articles of association were altered so that the 
purchasers (McCauley group) should take the place of the vendors 
as directors, and also to provide that upon a poll every member 
sheyld have one vote for every share held by him and in addition one 
vote for every £1 lent by the member to the company. The purchasers 
had between them and before 30 June, 1944, advanced £2,000 to the 
company. ~ 
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With its return for the year ended 30 June, 1944, the company 
included a list of its shareholders as at that date. The list showed the 
three McCauleys and the two O’Neills as holders of 2,907 shares, 
J. L. Vivers as the holder of 742 and G. A. Vivers as the holder of 
258 shares. It was stated that each shareholder held his shares in his 
own right except that the 258 shares shown as owned by G. A. Vivers 
were sold by him to J. L. Vivers on 14 June, 1944, but that the 
transfer was not registered until after 30 June, 1944. The Com- 
missioner was later informed that it was resolved by the directors on 
29 June, 1944, that the transfers of the 2,907 shares to the purchasers 
be effected on that date. The Commissioner applied s. 80 (5). 


The company lodged objections and explained that the pur- 
ported resolution of 29 June, 1944, effecting registration of the 
transfers depended on an unconfirmed minute of a meeting that 
had never really taken place. The company’s share register con- 
tained no entry recording the transfers of the 2,907 shares to the 
purchasers and no entry recording the transfers of the 258 shares 
from G. A. Vivers to J. L. Vivers. The Commissioner disallowed the 
objection but gave no reasons. On appeal, the company contended 
that the McCauley group were not ‘‘members’’ of the company at 
30 June, 1944, so as to entitle them to any votes in respect of the 
£2,000 loaned by them, but it was not disputed that they could as 
transferees of the 2,907 shares compel the transferors to exercise the 
votes attaching to those shares as they, the transferees, might direct. 


Hence, it was said, the MeCauley group had at 30 June, 1944, a 


”? 


‘‘voting power’’ within the meaning of s. 80 (5) of 2,907 votes out 
of a total voting power in the company of 3,907 votes and not 4,907 
votes out of a total voting power of 5,907 votes. Whilst the Court 
itself was prepared to accept the evidence explaining the purported 
resolution of 29 June, 1944, and the evidence that at 30 June, 1944, 
the transfers had not been registered, nevertheless held, dismissing 
the company’s appeal, (1) that no ground had been shown for inter- 
fering with the judgment formed on the facts by the Commissioner 
in terms of s. 80 (5); and (2) that upon the facts and the law, the 
conditions prescribed by s. 80 (5) had not been fulfilled in that the 
258 shares transferred on 14 June, 1944, by G. A. Vivers to J. L. 
Vivers could not be added to J. L. Vivers’ remaining 742 shares so 
as to make up the 1,000 shares necessary to form 25 per cent. of the 
voting power, because the 258 shares although beneficially belonging 
to him were not at 30 June, 1944, ‘‘held’’ by J. L. Vivers within 
the meaning of s. 80 (5), they being ‘‘held’’ at that date by G. A. 
Vivers who did not hold them ‘‘beneficially’’ but only as a trustee 
for J. L. Vivers. 

Shares in a company are not ‘‘held’’ by a person within the 
meaning of s. 80 (5) unless his name is upon the register of members 
as holder of those shares. Re Wala Wynaad Indian Gold Mining Co. 
(1882), 21 Ch.D. 849, applied. 

In the view that J. L. Vivers beneficially held only 742 shares 
out of a total of 3,907, he controlled slightly less than 19 per cent. of 
the whole voting power. 
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FRAUD OR EVASION 


The taxpayer, a company incorporated in New York, was en- 
gaged in selling a medicinal commodity. In 1906 a branch was estab- 
lished in New South Wales, in and from which State sales of the 
commodity were made in Australia. Returns of all Australian sales 
were made until 1923 when the branch manager, on the advice of a 
neighbour, included in the New South Wales returns for that and 
subsequent years only the total of sales made to customers in that 
State. About 1938 the company’s affairs were investigated and in 
1941 amended assessments were made for the years 1923 onwards 
on the ground that there had been avoidance of tax and that the 
avoidance was due to evasion. On reference to the Board of Appeal, 
whose members also constituted the Board of Review, the amended 
assessments were confirmed. The taxpayer appealed to the N.S.W. 
Full Court. Held that the Board’s decision was not examinable by 
the Court in the absence of anything to suggest that in arriving at 
their decision the Board had acted ecapriciously or fancifully or upon 
legally irrelevant or inadmissible grounds (Denver Chemical Manu- 
facturing Co. v. C. of T. (N.S.W.) (1949), 4 A.LT.R. 137). The 
Supreme Court’s decision was affirmed by the High Court 
(4 A.I.T.R.—in course of publication). See extract from the judg- 
ment of Dixon, J., quoted in the next note. 


MEANING OF EVASION 


In Wilson v. Chambers & Co. Pty. Ltd. (1926), 38 C.L.R. 131, 
the meaning of evasion was stated by Starke, J., at p. 151: ‘‘Clearly, 
in my opinion, the word ‘evade’ in the Act does not necessarily 
involve any device or underhand dealing for the purpose of escaping 
duty; but on the other hand it involves something more than a mere 
omission or neglect to pay duty. It involves, in my opinion, the 
intentional avoidance of payment in circumstances indicating to the 
party that he is or may be under some obligation to pay duty. The 
circumstances may consist of knowledge, or neglect of available 
means of knowledge, that the omission to pay is or may be in contra- 
vention of the Customs law.’’ 

In Denver Chemical Manufacturing Co. v. C. of T. (1949), 
4 A.I.T.R. 137, the company challenged certain amended assessments 
on the ground that the N.S.W. Board of Appeal had arrived at its 
decision upon a misunderstanding of the meaning of the term 
‘‘evasion’’ reliance being placed upon the following passage in the 
reasons of the majority of the Board: ‘‘Without attempting any 
definition of evasion, we think it undoubtedly connotes underhand 
dealing and is usually associated with acts or omissions which are 
designed to obtain an unwarranted advantage. Even where a tax- 
payer is firmly of opinion that his view is the correct one, he may be 
guilty of evasion by seeking to prevent the Commissioner from apply- 
ing his mind to some debatable question, e.g., whether a particular 
item of income should be assessed: the evasion in such a case consists 
in the attempt to preclude the presentation of any opposing view or 
to exclude its application.’’ 

In reply, Jordan, C.J., said, at p. 142: ‘‘In relation, however, to 
the evidence which the Board had before them, I do not think that 
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there is anything in this passage which shows that they arrived at 
their decision upon legally irrelevant grounds. Indeed, in some 
respects, they may be regarded as having put the standard somewhat 
too high against the Commissioner.’’ 


On appeal to the High Court, Dixon, J., said, 4 A.I.T.R. (in 
course of publication) : ‘‘To apply these principles it is necessary to 
consider what relevant conduct amounts to evasion and whether the 
Board correctly applied their minds to the question of evasion. I 
think it is unwise to aétempt to define the word ‘evasion’. The context 
of s. 210 (2) shows that it means more than avoid and also more than 
a mere withholding of information or the mere furnishing of mislead- 
ing information. It is probably safe to say that some blameworthy 
act or omission on the part of the taxpayer or those for whom he is 
responsible is contemplated. An intention to withhold information 
lest the Commissioner should consider ‘the taxpayer liable to a greater 
extent than the taxpayer is prepared to concede, is conduct which if 
the result is to avoid tax would justify finding evasion. In the 
present case the Board concluded that the appellant intentionally 
omitted the income from the return and that there was no credible 
explanation before them why he did so. They thought that the con- 
duct of the taxpayer answered the description of an avoidance of 
tax by evasion. The majority of the Board expressed their con- 
clusion thus by adopting the expressions used by Mr. Justice 
McTiernan in Barrip v. Commissioner of Taxation, 2 A.I.T.R. 161. 
That part of their reasons seems to me to be a statement which brings 
the case completely within s. 210 (2)(a) and to state a conclusion 
which exhibits no error of law and I do not think that what they said 
prior to announcing that conclusion shows any actual failure to 
apply the considerations which I have mentioned with reference to 
what is an evasion.”’ 


POWER TO AMEND ASSESSMENT 


In Denver Chemical Manufacturing Company v. C. of T. 
(N.S.W.) (1949), 4 A.I.T.R. 137, cited in the preceding notes, 
amended assessments were issued under s. 210 (1) and (2)(a@) of the 
N.S.W. Act of 1936. In the amended assessments, the Commissioner 
calculated the taxable income on the basis of the actual taxable 
income derived instead of on a percentage of sales basis as was 
adopted in the original assessments. The company contended that 
where the Commissioner has to rely upon s. 210 (2)(a@) to exempt 
him from time limits which would otherwise be applicable, he is 
restricted to such amendments as are necessary to overcome the 
particular avoidance of tax occasioned by the fraud or evasion relied 
on. The N.S.W. Full Court rejected this contention. ‘‘The only 
function of s. 210 (2)(a@) is to prevent the application of a statutory 
time limit. Section 210 (1) authorizes the Commissioner to amend 
any assessment by making ‘such alterations therein or additions 
thereto as he thinks necessary’. In Trautwein v. F.C. of T. (1936), 
56 C.L.R. 63, p. 102, where the Commissioner had not altered any 
particular item in, or added any particular item to, the old assess- 
ment, but had re-arranged the assessment as a whole and upon an 
entirely new basis or set of figures, so that it could not be identified 
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in any way with the old assessment, it was said by Starke, J., that: 
‘A re-arrangement of the assessment, such as has been made in this 
ease, constitutes an alteration in or addition to the assessment as a 
whole, imposing a new or fresh liability’,’’ per Jordan, C.J., at p. 143. 


On appeal in the Denver Case, Dixon, J., said, 4 A.I.T.R. (in 
course of publication) : ‘‘On the hypotheses which our decision adopts 
there had been avoidance of tax because an inadequate account had 
been given of the sales which had been made, that is to say, sales made 
in other States had been omitted. It was contended that the Commis- 
sioner was limited in his amendment to rectifying that position and to 
including the sales made to residents in other States so that he 
might obtain the same result as would have existed had returns been 
made in the year 1923 and the following years on the same basis as 
had been made in the years 1917 to 1922. In my opinion, s..210(2) (@) 
(of the N.S.W. Act of 1936) dées not limit the Commissioner in that 
manner. Section 210 (2)(a@) is a provision which provides that in a 
ease of fraud or evasion there shall be no time bar to the exercise of 
the power given by s. 210(1) to amend the assessment. In other 
words, if there is fraud or evasion its effect is to remove the time 
bar which exists under the other subsections. I am of opinion that, 
once it is found that in relation to any particular topic there has 
been fraud or evasion, the Commissioner is at liberty to reconsider 
the whole matter, at all events in relation to everything that is 
material to the assessment of the tax under the head of liability 
affected. In this case the whole question was what should be the 
assessable and taxable income of the taxpayer. The Commissioner 
had considered that and had adopted the view that he might take a 
percentage of sales. Because of evasion there was an avoidance of 
liability in relation to the assessable income. It appears to me that, 
when it was found that that was the case, he was at liberty to recon- 
sider the whole question of how he would ascertain the assessable and 
taxable jncome of the taxpayer and he was not limited merely to 
rectifying the.result which would have been produced by a candid 
use by the taxpayer of the basis which the Commissioner had been 
prepared to adopt.’’ 


Sections 210 (1) and (2)(a) of the N.S.W. Act, 1936, correspond 
to s. 170 (1) and (2)(a) of the present Commonwealth Act. Under 
the latter Act, however, the following restricting words appear in 
s. 170 (2) ‘‘necessary to correct an error in calculation or a mistake 
of fact or to prevent avoidance of tax as the case may be’’. In view 
of this limitation, which does not appear in the N.S.W. Act, it is 
possible that the argument advanced by the taxpayer in the Denver 
Company’s case would succeed under the present Commonwealth Act 
on the ground that the ‘‘avoidance of tax’’ to be prevented relates 
back to the ‘‘avoidance’’ due to fraud or evasion. At all events, it 
would appear that the Commissioner is not empowered to amend an 
assessment under s. 170 (2) (a) so as to give effect to a change in the 
interpretation of the law. 


In another aspect of the Denver Company’s case, Jordan, C.J., 
draws attention to the difference between the two Acts: ‘‘Unlike the 
New South Wales section, the Commonwealth section does not give 
the Commonwealth Commissioner a general power of amendment, 
It authorizes him to make amendments only to correct an error in 
calculation or a mistake of fact or to prevent an avoidance of tax’’. 
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INTEREST INCURRED 


Where a taxpayer borrows money for the purpose of carrying 
on a business, an allowance in respect of the interest paid thereon 
should not be diminished because later the taxpayer lends certain 
of its funds at a lower rate of interest than that paid (Inc. Tax Cas. 
574 (1944), 13 Sth. Af. Tax Cas. 468) ; neither should a deduction be 
denied because later the taxpayer invested certain of the funds of the 
business in a non-income producing asset (Producer v. C. of T. 
(S. Rhodesia) (1948), 15 Sth. Af. Tax Cas. 405). In neither case 
was there any direct connexion between the borrowing of the money 
and the subsequent utilization of the taxpayer’s funds in acquiring 
the respective assets. 


CALCULATION UNDER 8. 103 (2)(f) MUST BE MADE 
WITH REFERENCE TO NET PROFITS 


In Adelaide Electric Supply Co. Ltd. v. F.C. of T. (1949), 4 
A.I.T.R. (in course of publication) the taxpayer company, in making 
up its profit and loss account did not include any sum owing to it 
as represented by unread metér recordings. However, the Commis- 
sioner made appropriate adjustments in respect of these estimated 
earnings with the result that the sum of £41,435 was added to the 
taxpayer’s assessable income of year ended 31 August, 1940, being 
the estimated amount of the unread meter recordings on that day. 
The taxpayer company contended that this amount should, be con- 
sidered as an amount standing to the credit of the profit and loss 
account at 1 September, 1940, within the meaning of s. 24 (1) (b) of 
the War-time (Company) Tax Assessment Act. The company also 
contended that the credit balance on profit and loss account should 
be increased by an amount of £152,492 representing a variety of 
expenditures charged thereto over a period of years and which had 
not been allowed as deductions for income tax purposes! Held that 
s. 24 (1)(b) was concerned with the actual profit and loss account as 
kept by the taxpayer company and the account could not be notion- 
ally adjusted or reconstructed as claimed. — 

Dealing with the sum of £41,435, Dixon, J., said: ‘‘ Paragraph 
(b) of s. 24 (1) is concerned with the actual profit and loss account 
of the company—not with the Commissioner’s assessment of the 
company’s taxable income or with his ruling of what is a ‘profit’ for 
the purpose. The Commissioner does not keep or construct the com- 
pany’s profit and loss account. The conipany has that responsibility. 
It is for the company to decide what are truly the earnings which 
may safely be treated as obtained or accrued so that they can be 
carried to an appropriation as profit. The claim fails on this simple 
ground.’’ With regard to sums totalling £152,492, His Honour said: 
‘‘The profit and loss account as made up by the company does 
include the items as deductions. The account cannot now be ripped 
up and reconstructed for the purpose of obtaining this advantage. 
It was properly kept and the question whether the items should be 
debited to the aceount was a matter of accountancy judgment.”’ 

It is considered that the above decision is also applicable under 
s. 103 (2)(f) of the Income Tax Assessment Act. That paragraph 
provides that for the purpose of Division 7, where dividends are paid 
either wholly or in part out of the net profits of a company of the 
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year of income and those profits are partly liable to and partly 
exempt from Commonwealth income tax, the amount of dividends 
paid out of the taxable income of that year shall be deemed to be the 
amount which bears the same proportion to the total amount of divi- 
dends paid out of those profits as that portion of the net profits of 
the year of income which is liable to Commonwealth income tax bears 
to the total net profits of the company of the year of income. It is 
for the company to decide what are truly the profits of any year and 
it is not competent for the Commissioner or the taxpayer to disturb 
the profits so determined for the purpose of the apportionment 
required to be made under s. 103 (2) (f). ; 


TRANSFER OF PROPERTY IN CONSIDERATION OF 
“RENT CHARGE” 


The taxpayer and his brother were the owners of freehold 
property which they transferred to a company. In return for the 
transfer the company executed a memorandum eneumbering another 
property with a ‘‘rent charge’’ for the benefit of the taxpayer and 
his brother. The ‘‘rent charge’’ was expressed to be for a period of 
50 years and was an amount equal to 90 per cent. per annum of the 
whole of the rent received during that period by the company in 
respect of the property. The sums due under the charge were 
payable on the first day of every month. Held, (i) the sums received 
by the taxpayer under the charge were wholly income and assessable 
to tax; (ii) section 26 (c) was not applicable so as to exclude any 
part of the sums received. (Egerton-Warburton v. F.C. of T. (1934), 
51 C.L.R. 568, applied) (Just v. F.C. of T. (1949), 4 A.L.T.R. (in 
course of publication) ). ‘‘I think the substance of the transaction is 
that the Justs bargained to have not a capital sum but an income’’, 
per Webb, J. 


DIVIDENDS PAID OUT OF INCOME EXEMPT 
UNDER 8. 23 (p) 


In common with other taxpayers, income derived by a company 
which is a bona fide prospector, as defined, from the sale by it of its 
rights to mine for gold or for any prescribed metal or mineral in a 
particular area in Australia, Papua or New Guinea, is exempt under 
s. 23 (p) in the hands of the company, subject to the two provisos 
to that paragraph. 

A dividend paid out of income exempt under s. 23 (p) is not, 
however, exempt in the hands of the shareholders of th€ company. 
Section 44 would require to be amended to provide for the specific 
exemption of a dividend paid out of this class of.income. No such 
amendment has yet been made. 

On the other hand, dividends paid out of income exempt under 
s. 23 (0) (income from the working of a gold mining property) ; 
s. 23A (mine exhaustion allowance); and s. 123A (petroleum 
mining) are exempt under s. 44(2)(c), s. 44(2)(a)(i) and 
s. 44 (2)(d) respectively. 

To make s. 23 (p) fully effective, s. 44 (2) should be amended to 
provide for the exemption of dividends paid out of income exempt 
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under s. 23(p). This would place shareholders of a prospecting 
company on the same footing as a sole prospector or the members of 
a partnership. 

It is considered that, in the present state of the law, distribu- 
tions by a liquidator out of exempt s. 23 (p) income in the course of 
winding up a company are dividends within the meaning of the Act 
and, in the absence of the above-recommended amendment, are assess- 
able. This is so because such distributions would represent ‘‘income’’ 
within the meaning of the Act. 


STANDARD OF PROOF IN A TAXATION PROSECUTION 


In a taxation prosecution, which is a proceeding in the nature 
of a civil action, the standard of proof required is not proof beyond 
reasonable doubt, but the Court must examine the evidence with 
great care before it is satisfied that offences under ss. 230 (1) and 
231 (1) of the Income Tar Assessment Act 1936 have been estab- 
lished. In a prosecution of a person under s. 5 of the Crimes Act 
1914-41 for aiding and abetting the commission of offences under 
those sections, the standard of proof required is the same: McGovern 
v. Hillman Tobacco Pty. Ltd. (1949), 4 A.I.T.R. (in course of 
publication ). 


COSTS INCURRED IN SUCCESSFULLY RESISTING ACTION 
FOR ALLEGED UNDER-PAYMENT OF WAGES 


The taxpayer, a manufacturer, was denied a deduction under 
the South African Act of costs amounting to £525 incurred by him 
in successfully resisting an action instituted against him by the 
Department. of Labour for alleged underpayment of wages to certain 
of his employees, on the ground that the expenditure was not 
meurred in the production of the assessable income but in maintain- 
ing the cost of production at the same level (Inc. Tax Cas. No. 650 
(1948), 15 Sth. Af. Tax Cas. 365). 

Expenditure of the above description is clearly deductible under 
the Commonwealth Act. It has been held by the High Court under 
the previous Commonwealth Act that expenditure was deductible 
where it had for its purpose the reduction or avoidance of outgoings 
as distinguished from the gaining of assessable income (W. Nevill & 
Co. Ltd. v. F.C. of T. (1937), 1 A.1.T.R. 67). A fortiori it is an 
allowable deduction under the presént Act as answering the deserip- 
tion of a loss or outgoing necessarily incurred in carrying on a busi- 
ness for the purposes of gaining or producing assessable income. It 
is hardly necessary to add that expenditure incurred in connection 
with resisting a claim for increased wages is not capital expenditure. 


EXEMPTION OF REVENUE OF PUBLIC AUTHORITY 


In Renmark Hotel Incorporated v. F.C. of T. (1949), 4 A.I.T.R. 
157, a community hotel, incorporated under a State Act, and re- 
quired to distribute its profit to charitable and public purposes, was 
held not to be a public authority within the meaning of s. 23 (d). 
‘The characteristics of a public authority seem to be that it should 
carry on some undertaking of a public nature for the benefit of the 


Supplement to The Australian Accountant—January, 1950 





98 CuRRENT TAXATION January, 1950 





community or of some section or geographical division of the com- 
munity and that it should have some governmental authority to do 
so. In s. 23 (d) it is made clear that it must be constituted under a 
State Act. Coercive powers over the individual are given to many 
governmental authorities which could be called public authorities, 
but it is not an essential part of a conception of a public authority 
that it should have coercive powers, whether of an administrative or 
a legislative character. It may, however, be an essential charac- 
teristic of the conception that it should have exceptional powers or 
authority ; for instance, a tramway board or trust has the exceptional 
authority of taking its trams down a public street. A water authority 
may lay its water mains, a lighting authority may do the like. Some 
exceptional powers of doing what an ordinary private individual 
may not do are generally found in any body which we would describe 
as a public authority. The words ‘public utility’ have a wider sig- 
nificance, embracing public utilities carried on for profit by private 
enterprises. No one would describe as a public authority an electric 
lighting company which had obtained statutory powers, but possessed 
a share capital issued to shareholders and which carried on for profit, 
but we might call it a publie utility. In s. 23 (d) it is to be noticed 
that the words are not ‘by any State Act’, but ‘under any State Act’. 
The exemption therefore seems to contemplate the possibility of the 
publie authority being established in pursuance of an Act as well as 
an authority constituted by a State Act’’, per Rich, J., at p. 163. 

The word ‘‘constituted’’ is not the same as ‘‘incorporated’’. 
‘‘For the purposes of s. 23 (d) it is conceivable that an unincor- 
porated body might be constituted under a State Act so as to satisfy 
the exemption. On the other hand, mere incorporation under an Act 
does not constitute the body. The word ‘constituted’ immediately 
follows ‘public authority’. It means constituted as a public authority. 
But apart from these considerations its claim to be a public authority 
requires a very wide and strange use of that expression. The mere 
fact that it carries on the business of a hotelkeeper without private 
profit and distributes the net profits derived from the business to 
charitable and public purposes cannot place it in that category’’, 
per Rich, J., in Renmark Hotel Incorporated v. F.C. of T., supra, at 
p. 163. On 11 October, 1949, the Full Court of the High Court gave 
judgment affirming the decision of Rich, J. 

N.B.: A community hotel or other body, which is not earried on 
for the purposes of profit or gain to its individual members and 
which, by the terms of its constitution, is prohibited from making 
any distribution to its members, is not subject to further tax under 
Part IIIA (s. 160E(c)). : 


PENALTY FOR BREACH OF LAW 


The taxpayer company was a subsidiary of an American com- 
pany which controlled the supply of borax. The American company 
and its associates were pursued under the U.S.A. Anti-trust Law. 
The taxpayer company and its managing director were among those 
who were cited in the indictment and it was decided that they should 
submit voluntarily to the jurisdiction of the United States Courts. 
If the American company had been found guilty it might have had 
its supplies stopped and, therefore, would have been unable to supply 
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borax to the taxpayer company. Ultimately the matter was settled, 
one of the terms being that the taxpayer company pay a fine of 
$10,000 and that its managing director pay a fine of $6,000 which 
was met by the taxpayer company, which also paid £500 for expenses 
incurred on a visit to America by the managing director in connec- 
tion with the case. The Special Commissioners allowed these sums as 
an admissible expense for income tax purposes. Held (by the English 
High Court, allowing the Crown’s appeal) applying J.R. Comrs v. 
E. C. Warnes & Co. Lid. (1919), 12 Tax Cas. 227; I.R. Comrs v. 
Alexander Von Glehn & Co. Ltd. (1919-1920), 12 Tax Cas. 232, 
that the payments were not wholly and exclusively expended for the 
purposes of the taxpayer company’s trade and were not, therefore, 
deductible (Cattermole v. Borax & Chemicals Ltd. (1949)—not yet 
reported). ‘‘Where I think the Special Commissioners have gone 
wrong is this. They have not given sufficient value to the words 
‘wholly and exclusively’. They seem to me to have looked at the 
reason which was given for the submission to the jurisdiction in the 
United States and have failed to attach sufficient importance to the 
question, after the submission to the jurisdiction, as to what the sum 
of money was paid for. It was paid for a compromise of legal pro- 
ceedings in the United States to which I will assume for good 
business reasons they had voluntarily submitted themselves. But 
that is not what I have to decide’’, per Croom-Johnson, J. Later on, 
His Honour said: ‘‘If the finding that I have read is a finding to the 
effect that this money was ‘wholly and exclusively’ expended for the 
purposes of the trade, namely, to ensure supplies, all I can say about 
it is that it leaves out of consideration the dominant feature of the 
case, which is, after they have submitted to the jurisdiction, the 
paying of a sum of money by way of compromise of legal proceed- 
ings, irrespective of any particular trade which was being carried 
on by the respondent in London.”’ 


CLASS OF INCOME TO WHICH ROYALTIES, ETC., BELONG 


In I.R. Comrs. v. Tootal Broadhurst Lee Co. Ltd., [1947] 2 All 
E.R. 409, the question at issue was whether certain royalties received 
by a clothing manufacturer from licences of patented inventions 
represented ‘‘income received from investments’’ and were thus 
exempt from English excess profits tax.. The Court of Appeal held 
that the royalties were not ‘‘income received from investments’’. 
The decision of the Court of Appeal has been affirmed by the House 
of Lords ({1949] 1 All E.R. 261). 

In the above ease, Lord Simonds referred to the test laid down 
by Macnaghten, J., in J.R. Comrs v. Rolls-Royce Ltd., [1944] 2 All 
E.R. 340, viz.: that in order to have an investment there must be a 
laying out of money in order to acquire it. This test was rejected by 
Lord Greene, M.R., in J.R. Comrs. v. Desoutter Brothers Ltd., [1946] 
1 All E.R. 58. In referring to the abovementioned test, Lord 
Simonds said, at p. 265, [1949] 1 All E.R., ‘‘This test, though it 
was not accepted by Lord Greene, M.R., in the Desoutter case, may, 
I think, have an element of considerable value. It is not decisive, 
but it would, at least, be easier to describe an asset as an investment 
if it had been purchased out of funds not needed for the immediate 


> 


purposes of the business’’. 
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Lord Normand said, at p. 265, that the meaning of ‘‘investment’’ 
is its meaning, not in the vernacular of the man in the street, but in 
the vernacular of the business man. See also per Lord MacDermott, 
at p. 268. 


RENEWALS AS DISTINGUISHED FROM REPAIRS 


The taxpayer carried on the business of a fishmonger in premises 
consisting of two separate buildings, a shop and a store, the latter 
standing about 20 yards behind the former. Due to a subsidence 
the store was completely demolished. The taxpayer claimed as a 
deduction the expenditure incurred by him in erecting a new store. 
Held, dismissing the taxpayer’s appeal, there had been an entire 
re-erection and reconstruction of the premises and the work done did 
not constitute a repair (Ine. Tax Cas. No. 651 (1948), 15 Sth. Af. 
Tax Cas. 369). 


FRAUDULENT AVOIDANCE OF TAX 


Where a return of income has been furnished by a taxpayer a 
prosecution for an offence under ss. 230 (1) and 231 (1) may be com- 
menced before an assessment has been made or a notice of assessment 
issued and the Court may ascertain from the evidence the amount of 
tax avoided or attempted to be avoided; those sections provide for 
only one penalty although two items are involved in its caleulation 
and the Court must impose the whole penalty at the same time: 
McGovern v. Hillman Tobacco Pty. Ltd. (1949), 4 A.1.T.R. (in 
course of publication). In that case a company was convicted of an 
offence under s. 231 (1) and a director of the company was similarly 
convicted as an accessory within the meaning of s. 5 of the Crimes 
Act (Commonwealth), 1914-1941. 


COURTS MUST NOT OVERSTRETCH LANGUAGE OF 
STATUTE IN ORDER TO PREVENT AVOIDANCE 
OF TAX 


‘*Parliament in its attempts to keep pace with the ingenuity 
devoted to tax avoidance may fall short of its purpose. That is a 
misfortune for the taxpayers who do not try to avoid their share of 
the burden, and it is disappointing to the Inland Revenue. But the 
Court will not stretch the terms of taxing Acts in order to improve 
on the efforts of Parliament and to stop gaps which are left open by 
the statutes. Tax avoidance is an evil, but it would be the beginning 
of much greater evils if the courts were to overstretch the language 
of the statute in order to subject to taxation people of whom they 
disapproved’’, per Lord Normand in Lord Vestey’s Executors v. 
I.R. Comrs., [1949] 1 All E.R., at p. 1120. 


PREMIUMS ON LOSS OF PROFITS AND SIMILAR POLICIES 


The South African Supreme Court — Appellate Division — has 
held that premiums paid to insure against loss of profits and cost of 
standing charges during suspension of operations owing to fire is 
an allowable deduction (Sub-Nigel Ltd. v. I.R. Comr. (1948), 15 
Sth. Af. Tax Cas. 381). 
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Apart from the specific provisions of s. 26 (j), sums received by 
ways of damages, compensation or indemnity for a loss of profit 
incurred in the course of carrying on an undertaking are assessable 
as being part of the profits derived from carrying on the business 
(per Gavan Duffy, C.J., and Dixon, J., in Californian Oil Products 
Ltd. (in lig.) v. F.C. of T. (1934), 52 C.L.R. 28). Their Honours 
cited as authority R. v. B.C. Fir and Cedar Lumber Co., [1932] A.C. 
441. In that case Lord Blanesborough said, at p. 447: ‘‘This insur- 
ance receipt therefore was the product of a revenue payment 
prudently made by the respondents to secure that the gains which 
might have been expected to accrue to them had there been no fire 
should not be lost, but should be replaced by a sum equivalent to 
their estimated amount.’’ Although this is an obiter dictum, the 
description of loss of profit insurance premiums as ‘‘revenue pay- 
ments’’ places this class of premiums in their correct category. In 
this view, it is considered that the decision of the English Courts in 
Rhymney Iron Ca. Ltd. v. Fowler ((1896) 3 Tax Cas. 476) and 
Thomas Merthyr Colliery Co. Ltd. v. Davis ((1933) 17 Tax Cas. 
519), where a deduction was denied of subscriptions paid to a coal- 
owners’ association for the purpose of indemnifying its members 
against losses caused by trade disputes, are not applicable under the 
Commonwealth Act. For Commonwealth purposes, it is considered 
that sums received under such a contract of indemnity are assess- 
able under s. 26 (7). 


FUND FOR PUBLIC CHARITABLE PURPOSES 


Where the funds of an employees’ health and relief fund were 
provided by a company for the assistance of necessitous employees 
and their dependants, it was held that the trust was for the relief 
of poverty; the class of beneficiaries was sufficiently wide to con- 
stitute the public element which was necessary to make it charitable; 
and, therefore, the trust was a charitable trust (Gibson and another 
v. South American Stores Ltd., [1949] 2 All E.R. 18). 

The purpose of a fund established ‘‘to strengthen bonds between 
the Union of South Africa and the Mother Country and incidentally 
conduce to appeasement of racial feeling in South Africa’’, was held 
not be charitable in the sense of the preamble to the statute 43 Eliz. 
e. 4 (re Strakosch Temperley and Another v. A.-G. and others, [1949] 
2 All E.R. 6). 


LAW COSTS RELATING TO WRIT OF EJECTMENT 


In Ine. Tax Cas. No. 660 (1948) 15 Sth. Af. Tax Cas. 506, a 
tenant incurred costs in unsuccessfully resisting an order of ejeet- 
ment from business premises. The tenant’s claim for a deduction of 
the sum paid was rejected on the ground, inter alia, that the expen- 
diture was laid out with the object of securing an enduring advan- 
tage and was thus of a capital nature. 

So also costs incurred by a landlord in an unsuccessful action 
in ejectment were held to be capital expenditure (Leventhal v. C. of 
T. (N.S.W.) (1934), 2 A.T.D. 453). 
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PRODUCTION BY TAXPAYER OF INCRIMINATING 
BOOKS AND DOCUMENTS 


The Income Tax Assessment Act 1936-1947, contains a number 
of provisions under which the Commissioner is empowered to require 
any person to produce books, documents, ete., to him. Thus it is an 
offence under s. 224 to refuse ‘‘to produce any book or paper’”’ 
required of a person by the Commissioner. Under s. 263 the Com- 
missioner has ‘‘full and free access to all . . . books, documents and 
other papers’’ and under s. 232 it is an offence to obstruct any 
officer acting in the discharge of his duty; under s. 264 (1)(b) the 
Commissioner may require any person ‘‘to produce all books, docu- 
ments and other papers’’. In Comrs. of Customs and Excise v. 
Ingram, [1948] 1 All E.R. 927, where the Commissioner issued 
summonses under s. 14 of the English Crown Proceedings Act, 1947, 
for an order upon the defendant to produce his books and accounts, 
the Court of Appeal held that it was no defence to a claim for the 
production of the books and accounts that such production would 
incriminate the defendant. At p. 929, Lord Goddard, C.J., said: 

‘*The only other matter which, I think, I need deal with is the 
point which counsel for the defendants has argued, that the Court 
would not order the production of documents which may incrimin- 
ate the subject. In my opinion, one cannot make any such limi- 
tation here. The very object of the Finance Act, 1946, in the 
sections which relate to this matter, is to give to the Crown the 
power of investigating a person’s accounts and so forth to see 
whether he is defrauding the Revenue by not paying that which 
he ought to pay. To my mind, no new principle here is intro- 
duced into the law. It is said that this is compelling a man to 
incriminate himself or putting an onus on a man to show that 
he has not been committing an offence, but, it is quite a common- 
place of legislation designed to protect the revenue of the Crown. 
as it is realised that all the information must generally be within 
the knowledge of the taxpayer or the subject, to put an onus 
on him or to oblige him to do certain thinks which may have 
the effect of incriminating him... Here, it is not a question 
so much of onus. It is said that when a man is called on under 
s. 20 to produce his documents, his books, invoices or accounts, 
or whatever they may be, he is entitled to take objection and 
say: ‘I will not produce this-one or that one because it may 
incriminate me’. It seems to me that that would be stultifying 
the whole purpose of the section, and the claim for privilege, 
which, as between subject and subject in an action, may be made, 
has no application to this elass of discovery or production. I do 
not think that any claim to privilege can be made,... ”’ 


SUBSCRIPTIONS TO ASSOCIATIONS WHERE BUSINESS 
CONDITIONAL UPON MEMBERSHIP 


Section 78(1) of the Commonwealth Act reads as follows: 
‘Where the carrying on of a business from which assessable income 
is derived by the taxpayer is conditional upon membership of any 
association, any periodical subscription paid by him in the year of 
income in respect of that membership shall be an allowable deduc- 
tion.’’ In Cooper v. Minister of National Revenue [1949] Can. Tax 
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Cas. 149, it was held that dues paid by a salary-earning taxpayer to a 
union, membership in which was essential to employment, were deduc- 
tible under the Canadian Act. e Exchequer Court held that there 
is no difference, for the purpose of income tax, between a member 
of the bar who is required to pay annual fees to a Law Society in 
order to be authorized to carry on his profession (Bond v. Minister 
of National Revenue, [1946] Can. Tax Cas. 281) and any other 
worker who is bound to pay dues to be a member of a union which 
provides the jobs. 

Section 73 (1) refers to the carrying on of a ‘‘business.’’ In the 
definition of ‘‘business’’ contained in s. 6 that term ‘‘does not 
include occupation as an employee.’’ Consequently, an employee 
would not be entitled to a deduction in ‘respect of compulsory union 
dues s. 73 (1). 

An employee would, however, be entitled to a deduction of union 
dues under s. 73 (3). The proviso to that subsection, however, limits 
the total deduction in respect of subscriptions to any one association 
in the year of income to £10/10/-. 


SPECULATIONS IN “FUTURES” 


The taxpayer company was incorporated with powers to buy, 
sell, manufacture, refine, ete., sugar, syrup, etc. Its normal business 
activities were to buy raw sugar, refine and sell it. In its ordinary 
course of business the company did not sell raw sugar. In two isolated 
instances it undertook transactions on the raw sugar futures market. 
The company did not include the resultant profit in its relevant 
accounts, the transactions being regarded as gambles or speculations. 
Held that the profit was assessable as a gain made in an operation 
of business in carrying out a profit-making scheme (Atlantic Sugar 
Refineries v. Minister Nat. Rev. [1949] Can. T.C. 196). 


THE OPINION OF THE COMMISSIONER 


‘‘The criteria by which the exercise of a statutory discretion 
must be judged have been defined in many authoritative cases, and 
it is well settled that if the discretion has been exercised bona fide, 
uninfluenced by irrelevant considerations and not arbitrarily or 
illegally, no Court is entitled to interfere even if the Court, had the 
discretion been theirs, might have exercised it otherwise.’’ Per Lord 
Maemillan in D. R. Fraser & Co. Ltd. v. Minister of Nat. Rev., 
[1948] Can. Tax Cas. 297, at p. 305. 


INCOME RETAINS ITS CHARACTER IN 
HANDS OF BENEFICIARY 


Further support, if such were required, for the proposition that 
income, such as dividends, interest, ete., retains its character in its 
passage through a trust estate to the beneficiary is to be found in the 
recent decision of the Canadian Court in Pan American Trust Co. 
v. Minister of National Revenue, [1949] Can. T.C. 229. ‘‘In my 
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opinion, the intervention of the appellant as trustee for the Swiss 
company did not cause the amoynts received by it to lose their 
character as tax-exempt dividends,”’ per Thorson P., at p. 237. 


PERIODICAL SUMS PAID TO DEPENDANTS 
OF DECEASED EMPLOYEES 


Where periodical payments are made to a widow or other 
dependant of a deceased employee out of a superannuation or other 
fund and the recipient has a right of action against the trustees of 
the fund to recover the benefits, it seems to be clear that the periodical 
payments answer the description of an annuity and are assessable 
under s. 26 (c). 

Where, however, payments are made to beneficiaries of a de- 
ceased employee by his former employer, and those payments are 
not legally enforceable, it is considered that they are a succession of 
gifts and are not assessable. Section 26 (€) is not applicable as that 
paragraph refers to ‘‘the value to the tarpayer of all allowances, 
gratuities .. . allowed, given or granted to him in respect of ... any 
employment of or services rendered by him.’’ The paragraph con- 
templates that the recipient of the benefit and the performer of the 
services shall be one and the same person. 





Taxation Trivia 


Idleness and pride tax with a heavier hand than kings and par- 
liaments.—FRANKLIN. 
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